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422 MICHIGAN LAW REVIEW 

new members had come in, and it would be manifestly inequitable to subject 
the resources of the company, created almost entirely by the payments of these 
new members, to the satisfaction of such a stale demand as that made in this 
case. Smith v. Clay (1767), 3 Brown Ch. 639; Great Western Ry. Co. v. The 
Oxford, etc., Ry. Co. (1853), 3 DeGex, M. & G. 341; Scott v. Evans (1839), 
Fed. Cas. No. 12529; In re Whittemore (1892), 157 Mass. 46; Ry. Co. v. Fitter 
(1869), 60 Pa. St. 124; Williams v. Rhodes (1876), 81 111. 571; Pomeroy, 
Equity Jurisprudence, Vol. I, §§ 418-419. 

Foreign Corporations — What Constitutes "Doing Business" in the 
State — Restrictions on State in Case of Interstate Commerce. — A for- 
eign corporation ships goods to a factor in Colorado who sells on com- 
mission, and the corporation retains title to the goods in itself under a con- 
tract which lasts for a year. The factor handles the goods, pays all charges, 
and gets commissions on sales. Held, that this is interstate commerce and 
does not constitute "doing business*' so as to come within the provisions of 
the Colorado statute. Butler Bros. Shoe Co. v. United States Rubber Co. 
(1907), — C. C. A., 8th Cir. — , 156 Fed. Rep. 1. 

The case, in this respect, seems to reverse the circuit court decision of the 
same case. 132 Fed. 398. It is an authoritative decision on a situation which 
seems on the border line. If the sales had been made outright to the factor 
or even through travelling salesmen, and the shipments had been direct to 
consumers, the case would be clearly interstate commerce. Cooper Mfg. Co. 
v. Ferguson, 113 U. S. 721, 5 Sup. Ct. 739; Caldwell v. North Carolina, 187 
U. S. 622; and state courts would not generally contend that that was "doing 
business" within its borders. Henderson Woolen Mills v. Edwards, 84 Mo. 
App. 448; Lewis v. Irby Cigar, etc., Co.. 45 S. W. 476. See also note to Wag- 
ner v. Meakin, 33 C. C. A., 577, 585. On the other hand, if the shipments had 
been made to its own branch office or distributing agency it would clearly be 
a case of "doing business" within the state. People v. Wemple, 131 N. Y. 64; 
Lacy v. Packing Co., 134 N. C. 567. The question in the principal case is a 
close one. The fact which inclines us to favor it is that the factor had a 
business of his own and in Colorado was the one who handled the goods and 
paid the expenses of so doing. Allen v. Tyson-Jones Buggy Co.. 91 Tex, 22, 
40 S. W. 393 ; Lasater v. Purcell Mill, etc., Co., 22 Tex. Civ. App. Z5, 54 S. W. 
425. The fact which inclines us to regard it as "doing business" in Coloradb 
is that the title to the goods remains in the foreign corporation and the money 
received for the goods belongs to the corporation subject to the reduction 
of the factor's commission. See Commonwealth v. Parlin, etc., Co., 26 Ky. L. 
Rep. 58, 80 S. W. 791 ; John Deere Plow Co. v. Wyland, 69 Kan. 255, 76 Pac. 
863; Fay Fruit Co. v. McKinney Bros. & Co.. 103 Mo. App. 304, 77 S. W. 
160 ; Fertiliser Co. v. Kelly, 10 Pa. Super. Ct. 565 ; Western Paper Bag Co. v. 
Johnson, 38 S. W. 364; Bertha Zinc &■ Mineral Co. v. Clute, 7 Misc. Rep. 
(N. Y.) 123; Nonanturn Worsted Co., 3 Pa. Dist. Rep. 428. See also Vol. 
19, Cyc, 1271; 13 AmEr. & Eng. Ency. (2nd Edit.) 871, notes 1 and 2; 
Clark & Marshall, Priv. Corporations, Vol. 3, § 846. 



